ABSTRACT
I
The Supreme Court Verdict I begin by summarizing the two cases that were before the Supreme Court (see my 2000 article for details and excerpts from the MRTP orders). In September 1996, on a complaint by the Alkali Manufacturers' Association of India (AMAI), the MRTP Commission granted an ex parte interim injunction order against the American Natural Soda Ash Corporation (ANSAC), restraining it from exporting soda ash to India. This was confirmed by the Commission in March 2000. Meanwhile, in September 1998, the All India Float Glass Manufacturers' Association (AIFGMA) filed a somewhat similar complaint against three Indonesian companies. This time the Commission's two-member bench was divided, and the matter was decided in favour of the complainant by a third member in February 2000, again resulting in an injunction against imports.
Both cases went in appeal to the Supreme Court, the appellants being ANSAC in the first case, and Haridas Exports (the Indian importer of the float glass consignment) in the second. Both cases involved allegations of predatory pricing, although that part of the complaint was not pressed by AMAI, which based its arguments mainly on the allegation that ANSAC was a cartel.
In the float glass case, on the other hand, the question of predatory pricing was central.
As it turned out, the Supreme Court did not go into either of these allegations. Instead, its judgment in Haridas Exports vs All India Float Glass Manufacturers' Association, 3 which also subsumed the ANSAC vs AMAI case, set aside both the injunctions on the grounds that the MRTP Commission lacked jurisdiction. In the float glass case, the importers had contended that the AIFGMA complaint was essentially one of 'dumping' of exports, for which there was a specific remedy under the anti-dumping provisions of the Customs Tariff Act. The Commission therefore had no jurisdiction. Counsel for AIFGMA responded by setting out the differences between the two pieces of legislation, arguing that the anti-dumping laws did not implicitly repeal the relevant provisions of the MRTP Act, nor oust the jurisdiction of the Commission. They further invoked the "effects doctrine", widely used in other countries and also enshrined in Section 14 of the Act, to argue that the Commission had jurisdiction over that part of a trade practice initiated outside India which had effects in India. The Court partly upheld the AIFGMA contention regarding jurisdiction, setting out with admirable clarity (in para 52 of the judgment) the significant differences between the MRTP and anti-dumping laws to show that they operated in distinct spheres with no conflict between them. However, that did not help AIFGMA, for the Court also held that the MRTP Act had no extra-territorial operation, and the effects doctrine became applicable only with respect to a restrictive trade practice (RTP) after the goods were imported into India. The only remedy available to Indian industry against goods being exported to India at predatory prices was an anti-dumping duty. The Court further held that the Commission could not issue injunctions against the importation of goods or the foreign exporter's price, although it could impose post-import restrictions to prevent an RTP taking place in India. 4 In the soda ash case, too, the Supreme Court decided in favour of the appellant on the basis of jurisdiction. The Court ruled that the Commission's reach could not extend to the formation of a foreign cartel, unless a member of the cartel carries out business in India. In any case, before granting an injunction the Commission had to satisfy itself that the cartel was engaging in a practice prejudicial to the public interest or the interest of any class of traders. 5 While expressing no opinion as to whether ANSAC was a cartel, the Court turned the tables on AMAI: "prima facie, the allegation of the appellant [ANSAC] that it is the respondents [AMAI] which have formed a cartel and do not welcome any competition does merit consideration, perhaps in another case" (para 78).
This verdict was based on a particular reading of various sections of the MRTP Act in determining its jurisdiction, particularly its definition of 'goods' as being goods already imported into India and not merely intended for export to India. Obviously I am not competent to comment on the Court's legal interpretation. I wish to draw attention, however, to some of the implications of this judgment in respect of the issues discussed in my earlier EPW articles: predatory pricing, foreign cartels, and judicial interpretations of the "public interest" in competition policy.
In these earlier articles, I had cited several conflicting interpretations of the public interest by the MRTP Commission and the various official committees set up in recent years to examine Indian competition policy. Particularly noteworthy was the pronouncement in the float glass case itself by the then Chairman of the Commission, who quite clearly identified the public interest as that of the investors and workers in the Indian float glass industry. This interest, he said, should always prevail over consumer interests, so much so that "people of this country can very well afford payment of about 12% higher cost of float glass production manufactured and marketed by Indian companies rather than allowing them to go for that imported from Indonesia". 6 This, of course, goes against the very rationale for trade liberalization, and if the Supreme Court were to uphold such a position, it might as well give an injunction against the entire policy of economic reforms. But in deciding in favour of the importers, while again emphasizing the public interest test, it gave a very different interpretation, which is worth quoting at length. In respect of the float glass case, the Court declared:
… mere manipulation of prices or conditions of delivery would not be a restrictive trade practice under Section 2(o)(ii) unless it is done in such a manner as to impose on the consumers unjustified costs or restrictions. Lowering of prices cannot be regarded as imposing on the customers unjustified costs or restrictions. (Para 42).
What seems to have happened here is that the monopolistic Indian undertakings are now having to face competition. The quantum of import in the present case is a small fraction of the total float glass which is manufactured and sold in India.
The reduction in prices of the Indian importer is to the benefit of the Indian customer. It is only if there is an agreement between the Indian importer and the foreign seller which has such an effect that the production in India of float glass by an efficient Indian industry would have to stop and such stoppage is considered prejudicial to the public interest, can an order under Section 12-A or Section 37 be passed. (Para 54).
Import of material at prices lower than prevailing in India cannot per se be regarded as being prejudicial to the public interest. If the normal or export price of any goods outside India is lower than the selling price of an indigenously produced item then to say that the import is prejudicial to the public interest would not be correct. The availability of goods outside India at prices lower than those which are indigenously produced would encourage competition amongst the Indian industry and would not per se result in eliminating the competitor, as was sought to be submitted by the respondents. (Para 55).
And in relation to the soda ash case, the Court further emphasized this point:
It is to be borne in mind that public interest does not necessarily mean interest only of the industry. Unless and until it can be demonstrated that an efficient Indian industry would be forced to shut down or suffer serious loss resulting in closure or unemployment, the Commission ought not to pass an injunction restraining an Indian party from importing goods from a cartel at predatory prices. Importing goods at a price lower than what is available in India is not per se illegal. We have provisions under the Customs Act which enable the Government to impose anti-dumping duties with a view to protect the Indian industry. Nevertheless, the era of protectionism is now coming to an end. The
Indian industry has to gear up to meet the challenges from abroad. If the cartel is selling goods to India and still making profit then it will not be in the interest of the general body of the consumers in India to prevent the import of such goods.
(Para 74).
A further observation made by the Court in the context of the soda ash case is actually more relevant to the float glass case. Apart from subordinating the Indian consumers' interest in cheaper imported glass to that of the domestic manufacturers, the MRTPC Chairman had also chastised the importers for "profiteering" by importing it at such a low price. 7 Without explicitly mentioning this stricture, the Supreme Court seems to have exonerated them: "The Indian importer obtaining goods at a low price does not contravene any law. He has obtained a good bargain." (Para 76).
On the whole, the judgment is to be welcomed because it overturned orders of the MRTP Commission that could have set a dangerous precedent which could have been exploited by other industries threatened with import competition. Although the Court refrained from deciding on the question of predatory pricing, the excerpts given above do enunciate a criterion (pricing below costs so as to drive out a rival) that are closer to the international practice, even though it stopped far short of applying the kind of market structure tests that are common in Europe and the United States, as discussed in my earlier article. In denying the Commission's power to restrain imports, the Court also established the salutary economic principle (although on purely legal grounds) that preventing import competition is an inappropriate remedy for a regulatory body that is meant to promote competition. I return to this in the next section, in discussing the new Competition Act.
There are some problems, however, with particular aspects of the Court's formulation. trade practices, even though it did so using a purely legal interpretation of the Act. The
Commission had passed orders against a private school for charging a security deposit of 500 rupees, and a state housing authority for delaying the handing over of a residential flat. These had been held to be RTPs under Section 2(o)(ii) of the Act, which deals with practices that tend to "bring about manipulation of prices, or conditions of delivery … in such manner as to impose on the consumers unjustified costs or restrictions". On appeal, the Supreme Court held that this clause could only be read in conjunction with the main clause of 2(o), which requires proof that the impugned practice prevents, restricts or distorts competition. 8 Clearly, neither of the cases met this standard.
In a more recent case that has not yet been finally decided, in 2002 the MRTP Commission terminated an enquiry against ten chemical manufacturers who had allegedly formed a cartel, on the grounds that there was absolutely no evidence of the essential ingredients of a cartel as laid down in an earlier Supreme Court judgment. But the Commission also decided that in respect of a second charge, pertaining to an abnormal increase in prices without a significant change in sales or costs of production, the enquiry was maintainable as there was a "strong inference in regard to manipulation of conditions of delivery or prices leading to distortion and restriction of the competition in the market", bringing it under Section 2(o)(ii). The Commission order itself mentions that there were 42 producers of the concerned products in India, and it will be interesting to see how this increase in prices can be held to be an RTP with no evidence of collusion. 9 Taken together with Haridas Exports, these cases show that the MRTP Commission has displayed a tendency to issue orders against business practices or prices that it regards as 'unfair'.
However, the proper role for a competition authority, as rightly enunciated by the Supreme Court in setting most of these orders aside, is to restrain business practices that endanger competition. The real cause for concern is that the Supreme Court has had to set aside orders of the MRTP Commission in which it has ventured into the terrain of 'fair' pricing, and the very fundamental differences that evidently exist between these two august bodies in regard to the nature of competition and the proper functioning of a market economy. This is brought out very sharply in the contrasting excerpts from the verdicts of the MRTPC Chairman and the Supreme The impact of reading of the provisions together is that what is sought to be targeted in relation to restrictive trade practice is not the nature or the factum of the restriction but such restriction should not be prejudicial to the public interest. several crucial changes have been made. 11 Some are good, some bad, and some ambiguous because they will depend on how they are implemented. I shall mention a few in each category.
The Good
The unambiguously positive amendments can be summed up in a single paragraph. The age limit for the Chairperson has been reduced from 70 to 67 years, although it could have been reduced much further. The Chairperson and Members of the Competition Commission are now debarred from employment with any enterprise that has been a party to a proceeding before the Commission for a year after they leave office, as against six months in the draft. A phrase has been inserted so that, apart from the hierarchy of "Additional, Joint, Deputy or Assistant
Directors General" mentioned in the draft Bill, "other advisers, consultants or officers" can now be appointed to assist the Commission, enabling it to draw upon external expertise. Sensibly, the threshold size of business groups subject to merger review now applies to the acquiring group rather than the group to which the target firm belonged. (However, the reservations expressed in my 2001 article about the lack of expertise to evaluate mergers are still relevant.) And finally, provision has been made for the Commission to enter into arrangements with foreign agencies; this is vital for dealing with cross-border RTPs. More generally, the language of the Bill has been tightened up, and redundant clauses deleted.
The Ambiguous
These amendments require more detailed analysis, precisely because they can be interpreted in diverse ways. has been inserted into the list of criteria for determining whether a combination (i.e., a merger or acquisition) would have an adverse effect on competition. Since 'development', like 'the public interest' is a matter of subjective perception, these provisions can be used to exonerate blatantly anti-competitive activities by large corporations that purport to be promoting development.
Section 38 of the MRTP Act at least listed specific circumstances (the so-called 'gateways') that could be adduced to rebut the presumption that a particular RTP was against the public interest; the amended Competition Act leaves it entirely to the Commission's subjective understanding of
On the other hand, such an interpretation may not be sustainable, for the following reason. Whether a firm is dominant or whether a combination affects competition are technical issues. Sections 19(4) and 20(4), into which these 'development' clauses have been inserted, each list a dozen or so criteria to guide that determination. Quite distinct from these is the question of whether there can be a justification for allowing an anti-competitive action. As I point out in A2 and B1 below, other exceptions/justifications were inserted into Sections 3 and 4, which define and prohibit anti-competitive agreements and abuse of dominance, respectively. If Parliament wanted to make an ill-advised 'developmental' justification available for abusive conduct and for combinations, it should have been included likewise in Sections 4 and 6, which contain the relevant prohibitions. It seems, therefore, that the developmental clauses are redundant, since they in no way help to determine the impact on competition, which is the purpose of the sections into which they have been inserted. Or so it seems to someone with no legal training; no doubt lawyers will have a field day debating the relevance of these clauses.
A2:
The 'Efficiency' Defence. An amendment to Section 3 excludes efficiency-enhancing joint ventures from the prohibition of 'horizontal' anti-competitive agreements (i.e., those between competitors). This superficially resembles similar provisions in other jurisdictions. A 'block exemption' has been available since the mid-1980s in the EU for joint ventures devoted to research and development, subject to certain conditions. In the US, the 1984 National
Cooperative Research Act allowed such ventures to be treated under a 'rule of reason', allowing offsetting efficiency benefits to be considered, unlike other arrangements that restrict competition, which are treated as illegal 'per se'. (These two legal approaches are crucial in the competition laws of most countries, and will be referred to frequently below.) Research joint ventures have also been allowed more recently to engage in joint production to allow commercial exploitation of the fruits of such efforts. 12 Certain 'vertical' agreements (i.e. those between firms at different stages in the chain of distribution) are also given conditional block exemptions in the EU, and Article 81(3) of the EU Treaty (reproduced almost verbatim as Section 9 of the UK Competition Act of 1998) permits exemptions for other efficiency-enhancing agreements and concerted practices, provided that they allow consumers a fair share of the resulting benefits, do not impose restrictions that are unnecessary to the efficiency objective, and do not allow for substantial elimination of competition.
In contrast, the new exemption in the Indian Competition Act is too broad, in that it is neither limited to R&D, nor imposes any other conditions. It is simultaneously too narrow, in that it is available only to inter-firm cooperation in one particular legal format, that of a joint venture.
Other kinds of agreements might be covered by Section 19(3), which lists certain possible defences including benefits to consumers, improvement of production and distribution of goods and provision of services, and promotion of technical or economic development by means of production or distribution of goods. As in the case of the 'development' criterion, these justifications appear incongruously in a section that supposedly lists criteria for judging whether an agreement has an adverse effect on competition. But the more relevant point here is that, unlike the Article 81(3) provisions of the EU, these are permissive rather than mandatory conditions. It is also not clear whether they can over-ride Section 3, according to which certain 'hard-core' cartel agreements are presumed to have an adverse effect on competition, which would make such agreements illegal per se. 13 In short, the door has once again been kept wide open to subjective case-by-case interpretations. There also does not seem to be any scope for EUstyle block exemptions for specific RTPs in the Act. Section 54 allows exemptions only for "any class of enterprises" in the public interest, or for enterprises performing sovereign functions, or for only those specific practices and agreements that may arise out of any obligation assumed by the government in an international agreement. Thus, ironically, an RTP can be exempted if a WTO agreement requires it to be exempted, but not if the government of India desires an exemption.
Even as regards efficiency-enhancing joint ventures, much depends on how the Commission evaluates 'efficiency' in practice. Note that even ANSAC had argued that it was not a cartel at all, but an independent trading company or joint venture, promoting efficiencies that it shared with its customers. It made similar claims (which were rejected) in cases in Europe and South Africa. If such arguments are accepted by the Competition Commission, ANSAC need not fear the reimposition of an import restriction consequent on the amendment to be discussed under B2 below. And since the efficiency defence has long been available in the EU, their firms will have much greater experience in invoking it in their favour, without having to meet the conditions that would be required in the EU itself.
The Bad
Each of the unambiguously negative amendments also needs to be dissected in greater detail.
B1: The 'Meeting the Competition'
Defence. An 'Explanation' has been inserted into Section 4 (which deals with the abuse of a dominant position) so as to exclude from its purview unfair or discriminatory conditions or pricing if they are adopted to "meet the competition", i.e. to match rival offers. In the first place, modern economics does not regard price discrimination as necessarily bad: discrimination allows producers to cross-subsidize low-income consumers who might not be served otherwise, and can be welfare-increasing. If, despite this, discrimination is to be made an offence, then perhaps it is sensible to allow pricing to meet the competition as a defence. But the wording of the Explanation explicitly includes predatory pricing, which is defined in a subsequent 'Explanation' to the same section as pricing below cost "with a view to reduce competition or eliminate the competitors". The "meet the competition" defence, in conjunction with this cost test, will legitimize predatory pricing by firms with 'deep pockets': the financial resources to incur losses in order to drive out more efficient producers. Such a defence is not admissible in Europe; it seems to have been taken from the American Robinson-Patman Act, which has been little used in the last 30 years.
While the preceding point makes the amendment appear problematic in principle, two other objections could be innocuous or disastrous, depending on how it is interpreted in practice. illegal per se. This is subject to the ambiguous exceptions discussed in A2 and B1 above, but even these cannot be effectively considered at the injunction stage if the opposite party is not given a hearing.
Even if a prima facie case can be established, an import prohibition would not be appropriate. Imports might be targetted for being priced too high (e.g. by a foreign merger or cartel), or too low (by a dominant foreign firm engaged in predatory pricing). If the former, then further restricting competition by shutting out imports amounts to cutting off one's nose to spite one's face. The threat of an import restriction might be useful for compelling foreign defendants to cooperate with the investigation and to pay the fine if the case is decided against them, but to shut out their goods for the entire duration of the case is self-defeating. As the two cases that were finally decided in Haridas illustrate, the injunction can remain in force for several years during the regular hearing, the review hearing, and the appeal to the Supreme Court. There is no way the exporters, the importers, and the ultimate consumers can be compensated for the losses they have suffered in the meanwhile. Requiring the posting of a bond or cash deposit (as in the case of provisional anti-dumping and countervailing duties), to be adjusted against the fine in case the verdict goes against the cartel and refunded otherwise, would be better than denying market access.
If, on the other hand, the impugned practice is predatory pricing, then an import restriction will probably be held to be inconsistent with Article VI of the GATT and the Uruguay Round Anti-dumping Agreement, which lay down a procedure for dealing with low-valued imports, and require domestic laws to be brought into conformity with that procedure. As pointed out in my earlier articles, in 2000 the WTO Dispute Settlement Body held that the United States 1916 Antidumping Act was inconsistent with these requirements, and could not be exempted on the grounds that it was a national competition law. Ironically, India included itself as a third party in that case, on the side of the complainants, the EU and Japan. 15 The US can get away with defying such rulings, but India is likely to be hit by retaliatory tariffs. As the Haridas verdict also pointed out, the appropriate remedy for low-priced imports is an anti-dumping duty, which the Commerce Ministry seems quite ready to impose. Unlike an import prohibition, this brings revenue to the government while maintaining some price discipline on domestic producerswhich is why the latter will always prefer the prohibition. The drawback of an anti-dumping case, of course, is that the buyers of the imported product do not get a hearing. commenced. Where such provisions have been made abroad, they give investigators the ability to offer leniency to more than one participant, and at various stages of the proceedings, in exchange for evidence that can be used to prosecute co-conspirators. In fact, the amnesty scheme in the USA was largely ineffective for the first 15 years mainly because it did not apply after an investigation had begun. It was amended in 1993 to guarantee complete immunity to a firm that provided evidence to commence an investigation, and discretionary amnesty during the investigation. Consequently, the number of applications multiplied from about one a year to over twenty a year. In 2002, the EU modified its scheme along similar lines.
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III Broader Issues: History and Political Economy
Thus far, I have employed the analytical toolkit of modern industrial organization (IO) theory, and current practice in the EU and US, to assess India's old and new competition regimes. This framework privileges 'efficiency' as the sole criterion for evaluating outcomes. I had dealt briefly with other objectives in my earlier articles, but here I would like to address them at greater length.
Once one moves away from the model-driven world of IO and contemporary practice to more historically-informed research, one is forced to recognise a much greater diversity of practices and objectives. Frederic Scherer, a leading IO theorist with a historical bent of mind, has shown that during the late nineteenth and early twentieth century, restrictive agreements were legal in Britain and France, and actually enforceable by the courts in Germany, while cartels were promoted by the state in both Britain and Germany in the 1930s. Other historical accounts make similar points. 17 Active prosecution began in these countries only in the last fifty years, but
Britain continued to allow exemptions in the public interest; while in the 1970s the European Community (as it was called at the time) itself encouraged cartels to "wring out excess capacity" in some industries. 18 Rationalization agreements are even now covered by a block exemption in the EU, and crisis cartels can be considered under the 81(3) exemption discussed above. Although 'efficiency' is the touchstone for granting such exemptions, they would usually soften the impact of recessions on employment. As the World Bank has pointed out, 'In contrast with U.S.
legislation, the EU's competition regime emphasizes equity objectives as well, such as employment and measures that encourage cooperation among small and medium enterprises'. 19 It is ironic that the EU is now leading the charge to impose uniform competition principles on other countries as part of a WTO agreement.
In order to appreciate the relatively recent arrival of the 'efficiency' standard in the developed countries, it is instructive to examine in greater detail the experience of the UK and RTPs were subject to a separate judicial procedure, while monopolies and mergers remained within the purview of the Commission. But the public interest test was enshrined in Section 10 of the Act, which laid down several 'gateways' that could be pleaded by the defence, including protection of employment and exports.
In this setting, promotion of competition was, ironically, not a priority of British competition policy until the 1980s. Wilks emphasizes that it is important "to appreciate that the machinery of government was designed as much to restrict competition as to encourage it" (p.25).
Efficiency was not a major objective; other goals that were given greater priority at various times Arguably, the Indian MRTP Act, a product of Indira Gandhi's leftward lurch, sought political legitimacy of a very different kind. But here too, the government exercised similar political discretion in monopoly and merger cases, which it could refer for inquiry to the MRTP Commission, whose reports it could ignore. Few such references were ever made. In RTP cases, on the other hand, the Commission could initiate cases and pass its own orders. Section 38 of the Indian MRTP Act, listing the 'gateways', was taken almost verbatim from Section 10 of the UK RTP Act. But in the British Act the 'public interest' was restricted to defensive arguments on behalf of the respondents, whereas in India it came to pervade the entire Act. In both the cases that were decided in Haridas Exports, for example, losses in employment caused by import competition were accepted by the MRTP Commission as arguments against the respondent foreign suppliers. Offsetting gains in employment that would have been encouraged by cheaper inputs for the industries using the products were not considered.
In the United States, the Sherman Act was a product of late nineteenth century animosity towards big business, and the procedure remains a judicial one. Here it is appropriate to discuss case for antitrust policy either. Posner also challenges the populist belief that antitrust policy can promote small firms, correctly pointing out that they are actually benefited by the 'price umbrella' held up by dominant firms or cartels in their industry. But he stretches the argument too far, concluding that "the best overall antitrust policy from a small-business standpoint is no antitrust policy" (p.26). This is sheer hyperbole. First, it ignores other antitrust policies, such as those governing predatory pricing and abuse of intellectual property rights, which can protect small firms from large ones (and poor consumers from large corporations). Whether these measures involve an unacceptably high sacrifice in terms of efficiency is a separate issue. Second, the umbrella argument is inapplicable in markets that are dominated by one or a few large players, without any small fry. In such a context surely antitrust policy can be used on behalf of small firms that are buyers of the product. And finally, even where there are small firms that could benefit from such an umbrella, then it can be deployed without throwing out the entire law, by giving selective exemptions to activities that can be shown to promote small enterprises, or those owned by historically disadvantaged persons. The new South African Competition Act is an interesting experiment in this respect. 22 These arguments against Posner overlap in one particular situation that is of considerable relevance in developing countries. Where there is already monopoly or monopsony power on one side of the market which cannot be touched, allocative efficiency is not necessarily diminished, and equity is likely to be promoted, by allowing collusive behaviour on the other side. Many developed countries provide exemptions in sectors characterized by unequal bargaining power, such as labour markets, agriculture, fisheries, and small firms that have to deal with large ones. 23 On the whole, however, although I take distributional goals more seriously than most writers on this topic, I have reservations about using competition policy for meeting them. Not because I believe that market outcomes are benign, or in the mythical lump-sum taxes and transfers that economists use to dodge the issue, but because it is difficult to redress the many inequities of the market with a law intended to promote competition. If anything, in requiring recourse to an expensive judicial process which allows for only 'win/lose' outcomes, competition policy is inevitably tilted against the less well-off. In the Indian context, the potentially redistributive competition policies mentioned in the preceding paragraphs will be difficult to implement via the Competition Act, since the 'meet the competition' defence effectively legitimizes predatory pricing, while authority for preventing abuse of intellectual property rights has been reserved for the Patents Act. There is little that the Competition Act can do to serve distributional objectives except by exempting small producers and particular sectors, through the power available to the government in Section 54.
It is important, however, that as far as possible these exemptions be granted in advance on the basis of sound criteria, rather than to applicants who have the resources to lobby for them.
A focus on the bigger players is already mandated by the thresholds for merger review, and implicit in the criteria defining dominant positions. The exemptions would therefore be needed mainly for anti-competitive agreements. As in the EU, a blanket exemption could be given to agreements involving firms that have a certain maximum turnover and market share. Additional exemptions could be given to particular industries, and in order to limit the effects of political patronage in choosing them, let the rules be written to exempt defensive cartelisation by only those domestic firms facing international competition without significant tariff protection, and either dealing with highly concentrated buyers or sellers, or holding a price umbrella over small competitors and ancillary suppliers. These are verifiable criteria, unlike the nebulous 'public interest' test. The first criterion will ensure that bid-rigging by suppliers of non-tradables such as construction services does not get exempted. It will also ensure that for tradables, import competition will impose 'market discipline' on domestic producers and prevent serious anticompetitive effects. Even if there is a trade-off between efficiency and equity, there is no particular justification for insisting on a corner solution.
The approach suggested here is a pure 'safety net'. It does not attempt to replicate the EU's 81(3) exemption, because the Indian Competition Commission will not have the technical competence to evaluate claims to efficiency for the foreseeable future. Nor does it amount to promotion of particular industries chosen by the government. In particular, I am not endorsing the argument, popular in some circles and frequently raised in India's submissions to the WTO Working Group, that competition policy should be subservient to East Asian style industrial policies, with state-mandated mergers and cartels. This naively ignores the historical and institutional specificity of the East Asian example, and also the new research that has questioned the merits of that strategy. 24 In any case, the Indian government did not lack the authority to carry out such a strategy. The 1984 amendment to the MRTP Act inserted a new 'gateway' under which restrictive agreements could be condoned if they were specifically authorised by the government, which already had (and continues to have) the power, under Section 396 of the 1956
Companies Act, to bring about mergers in the public interest. I am not aware of these powers ever being used for industrial development policies of the East Asian kind, or even for supporting declining industries. In the Indian context, is there a single example of the state (a) correctly identifying industries in which collective action would result in better outcomes, (b) getting large business houses to agree to take such action against their wishes, and (c) enforcing performance requirements imposed on them? Whether one considers traffic rules, building codes, common effluent treatment facilities or restrictions on water use, the state's ability to promote collective action and enforce much less complex laws on even small businesses and ordinary citizens has been visibly deteriorating. Granting exemptions to import-competing industries, in contrast, leaves it to them to work out their own solutions.
IV WTO Negotiations on Competition Policy
For the first few years after it was set up at the 1996 Singapore Ministerial Conference, I am now much more sceptical, however, about the benefits of an agreement. The long delay in passing the Act and constituting the Commission has meant that an opportunity has been lost for building the institutional capacity to engage the developed countries on more equal terms.
In the meanwhile, discussions at the Working Group indicate that the EU is going to insist that the WTO principle of 'National Treatment' (NT), i.e. non-discrimination between domestic and foreign suppliers, be part of a WTO agreement on competition, which means that it will have to be incorporated into national competition laws. 25 India, on the other hand, advanced several reasons in its communication to the Working Group as to why the arguments that make NT vital in respect of trade in goods cannot be extended automatically to competition policy. It also pointed out that since developing countries lack the resources to prosecute the anti-competitive practices of firms located abroad, domestic firms will in practice bear the brunt of a 'nondiscriminatory' competition law. 26 But just a few months later, Parliament passed the Competition Act, which is silent on the question of discrimination, thereby conceding de jure NT, which is what the EU wants. The EU submission leaves open the possibility of de facto discrimination in the form of discretionary implementation, but this is likely to be a potential area of conflict.
Furthermore, the Competition Act contains what amounts to a per se prohibition of exactly the kind of 'hard core' cartels targeted by the EU (and more broadly, the OECD). 27 The 'public interest' gateways of the MRTP Act will no longer be available. Although I have been critical of the way in which this construct was employed, a blanket prohibition on cartels has equally serious consequences. One can imagine a situation in which highly-paid lawyers representing the EU dairy industry argue before the Competition Commission that Amul, for example, is a price-fixing cartel, paving the way for massively subsidized European exports which have destroyed unorganized small-scale dairy farmers in many developing countries.
(Agricultural cooperatives are exempted from provisions of the competition law in most developed countries.) The case for exemptions is equally strong in the case of certain manufactured exports, such as garments and footwear, that are supplied to large 'oligopsonistic' buyers in developed countries. Allowing organization of exporters will go some way to level the playing field. Even in other industries, an unfamiliar and complex legal regime disproportionately burdens small firms with the costs of compliance, placing them at a competitive disadvantage relative to larger foreign rivals in a manner that has nothing to do with 'efficiency'. This only strengthens my argument in favour of exemptions for small firms participating in anti-competitive agreements in tradable sectors.
Selective exemptions might be required even for the large-scale industrial sector that should be the prime target of competition policy. Here there is a further dissonance between the Act and India's submission to the Working Group. Pointing to deep-rooted imperfections in the markets for land, labour and capital that impede the reallocation of resources in the face of import liberalization, and the absence of social safety nets for those displaced, India had argued for a permissive attitude towards domestic mergers and rationalization cartels to allow for orderly restructuring and downsizing. 28 But while the 'failing firm defence' of a merger is recognized in Section 20(4)(k) of the Competition Act, the per se prohibition of cartels in Section 3 does not seem to allow for rationalization cartels. As we saw in the preceding section, most developed countries have allowed several exemptions from the cartel prohibition on this and other grounds.
Presumably, the government could still use its power to grant exemptions. But this would also involve confronting the controversial NT principle, and could by hijacked by lobbying pressures.
The EU Trade Commissioner was recently quoted as saying that India's opposition to a WTO agreement on competition is "only tactical because India's investment regime and competition law are already WTO-plus-plus". 29 By enshrining both de jure National Treatment and a per se prohibition of hard-core cartels, the Competition Act concedes the EU's main objectives even before negotiations begin. A multilateral agreement at the WTO will lock in these provisions, and make it difficult to revise them in the light of experience, since any departures will then become subject to dispute settlement and retaliation. The reintroduction of import restrictions as a remedy for foreign anti-competitive practices, apart from being self-defeating, is probably WTO-incompatible and further complicates the situation.
No gains from an agreement
India's gains from a multilateral agreement are also likely to be illusory. The Competition Act being already WTO-compliant in the eyes of the EU means that we have no bargaining chips, except an offer to bind these provisions in a WTO agreement before we wake up to their implications. Nor is an agreement likely to affect the behaviour of firms and governments in developed countries in meaningful ways. In one of his rare writings on development, Scherer opined that the principal benefits accruing to developing countries from a multilateral agreement would be the control of international cartels that overcharge them for imports, and the replacement of arbitrary anti-dumping barriers to their exports with more stringent predatory pricing rules. 30 The latter is most definitely not on the agenda of the WTO, being opposed by both the EU and the US. 31 On the former, while evidence of international cartel activities is now plentiful, the case for a WTO agreement is questionable. A recent WTO Secretariat study by Simon Evenett, a consultant appointed by the Working Group, offers estimates of the huge amounts that developing countries have lost on account of the operations of some of the forty-odd international cartels that have been prosecuted in the US and EU in recent years. This is based on a study by Margaret Levenstein and Valerie Suslow commissioned by the World Bank, and also Evenett's own finding (in joint work with Julian Clarke) that the overcharges of the notorious vitamins cartel were higher in countries with no effective cartel law. He argues in the WTO study that the amount that developing countries could save by a crackdown on such cartels would amount to a significant share of their total imports and dwarf the expenditure that they would have to incur in setting up the necessary regulatory bodies. 32 Although commissioned at the request of countries like India who are opponents of a WTO agreement on competition policy, the study ends up endorsing the idea.
Developing countries should not allow themselves to be enticed into an agreement by calculations of this kind, for if one delves into the methodologies adopted, one begins to recognize the frailty of the results. An updated version of the Levenstein-Suslow study makes several relevant points. 33 First, to the extent that producers in developing countries benefited, whether in their own or export markets, from the price umbrella of the foreign cartels, any calculation of costs based only on losses to consumers is exaggerated. Second, Levenstein and Suslow only report the developing countries' imports of the products affected by the known cartels, being careful to acknowledge the methodological problems involved in comparing the product descriptions with those of SITC data on trade flows. The latter are broader in many cases, even at the 4-digit level, resulting in an overestimate of the value of cartel-affected imports. What the authors do not acknowledge is that looking at developing countries' total imports of the relevant products ignores the possibility that a significant proportion could have been supplied by exporters who were not cartel members. These exporters might have raised their own prices under the cartels' umbrella, but they might equally well have tried to undercut it. China seems to have played this role in a couple of the case studies in the paper. Ignoring the behaviour of such 'maverick' suppliers would again overestimate the cartels' effects. 34 The WTO study does not mention any of these problems, and calculates losses to Even if we grant that international cartels are a serious problem, will a multilateral agreement help in curbing their activities? In an earlier published paper, Evenett, Levenstein and Suslow have themselves shown considerable scepticism about a WTO agreement being able to deliver the goods, for three cogent reasons. 36 First, they present evidence that once cartels are detected, they take other forms such as mergers, joint ventures, and technology licensing agreements -and there is no proposal for an international agreement that will cover all these.
Second, the widely diverging practices in member countries will be difficult to reconcile in a way that can be codified in an agreement subject to WTO dispute settlement. Third, they cite a standard result from cartel theory according to which the gains from cartelization of firms that compete in many markets exceed their gains from cartelizing in each individual market. This means that fines based on the latter (which is the most that a WTO agreement will arrive at, since it leaves enforcement to national agencies) will be insufficient to deter cartels that operate in many countries. They conclude that "For all these reasons a WTO agreement is, at present, unlikely to remedy the deficiencies of national anti-cartel enforcement".
To these arguments, one can add several more. Prosecution of foreign cartels requires cooperation from the authorities in their countries to obtain evidence. But such cooperation is lacking even between the member countries of the OECD, amongst whom a fair amount of communication and institutional convergence has occurred on antitrust matters. A recent official review has expressed disappointment about restrictions imposed by various members on sharing even non-confidential information obtained in the course of an inquiry. 37 Moreover, the EU and US will not contemplate a WTO agreement that would require them to extend cooperation on anything other than a voluntary basis to the competition authorities of other countries. They also oppose the extension of the WTO's MFN principle (prohibiting discrimination between members) to the bilateral cooperation agreements they have entered into with each other and some selected partners. The US also insists that its export cartels will continue to be exempted from antitrust scrutiny, and that its laws do not allow for prosecuting firms that have adverse effects only on foreign parties. 38 With no promise of effective international cooperation, developing countries are being asked to set aside financial and human resources to set up competition agencies and crack down on their own cartels, in pursuit of the mirage of the supposedly huge gains that will accrue to them once international cartels are magically brought to heel.
Even developing countries that already have competition agencies in place, and some experience of their working, are likely to lack the relevant enforcement capability. The kind of WTO agreement being proposed would merely require members to enact non-discriminatory anticartel laws. If that is all that is needed to deal with the problem of cartels, then India's MRTP Act, the relevant sections of which were taken almost verbatim from the UK RTP Act, would have been a powerful weapon (at least until the Haridas ruling divested it of extra-territorial jurisdiction). But India's track record in prosecuting even domestic cartels is quite dismal, and in this respect the classification in the Clarke-Evenett study is accurate. Only one per cent of MRTP cases reported during 1991-98 involved Section 33(1)(d), which covers price-fixing and bidrigging. 39 Since then, only three further cases have been decided by the MRTP Commission under this section (all in 2002), and none of these involved the successful uncovering of a conspiracy.
Two complaints were dismissed for want of evidence, and the third (fixation of service charges by the Indian Banks' Association) was disposed of on the grounds that the Reserve Bank of India had already given instructions to discontinue the practice. 40 We now have ambiguous anti-cartel provisions in the Competition Act (A2 above), a leniency clause that will probably be ineffective Several recent developments are propitious for confronting on the EU on this issue.
Having lost a string of WTO disputes, including several with the EU, and even though it refuses to comply with adverse rulings, the US is now much less enthusiastic about the WTO. It is less likely to sign on to a new agreement that limits its options, especially on a subject on which it has far greater experience than any other country. Its interventions in the Working Group have been decidedly sceptical. 41 On the other side, India's negative position has been supported by the representatives of Venezuela, Malaysia, Cuba, Hong Kong, and -repeatedly and emphaticallyby Pakistan. While Indonesia and Korea did not oppose an agreement, they argued strongly for the right of members to grant exemptions. 42 This degree of solidarity is significant. After differences appeared between developing countries at both the Singapore and Doha Ministerial
Conferences, voices were raised in India calling for aggressive pursuit of the 'national interest', abandoning outdated notions of Third World unity. While it is true that there are inherent conflicts of interest between developing countries on various issues, going it alone will only play into the 'divide and rule' strategy of the more powerful members. Developing countries have good reason to be wary: the Uruguay Round resulted in agreements whose implications they did not fully comprehend, forcing them to reduce their own trade barriers and subsidies while leaving loopholes for developed countries to exploit, often with devastating consequences. 43 The same is likely to happen with an agreement on competition policy, on which there is scope for putting together a 'coalition of the unwilling'.
V Summary and Conclusions
This paper has shown that on the vital question of the application of competition policy to international trade, India has swung from one extreme to the other and then back again. First, the MRTP Commission imposed injunctions on imports. As discussed in section I, the Supreme Court's verdict in Haridas Exports rightly overturned these, but also made it difficult to take any effective action against anti-competitive practices originating abroad. Then, one of the many amendments to the Competition Bill (discussed in section II) again permitted injunctions on imports, a measure which I argued in B2 above is self-defeating and in probable violation of WTO rules. The other amendments, too, create more difficulties. In my 2001 EPW paper (see n.2), I had expressed concern that even the many progressive features of the new law could be undone by the lack of suitable technical expertise to interpret it, and that our experience with the MRTP regime left much to be desired in this respect. While the Competition Act does allow for phased implementation, involvement of outside experts, and a year of purely educative activities, the amendments (especially those discussed under A1, A2 and B1 above) put an even greater burden on the Commission's ability to make reasoned judgments based on quite complex technical criteria. In regard to cartels, the penalties have been substantially hiked, but the new leniency provision, as I argued in B3 above, is likely to be ineffective. Furthermore, some of the amendments will work in favour of foreign firms, for example in allowing an efficiency defence without the conditions that would be imposed in their home jurisdictions; or the 'meet the competition' defence even in cases of predatory pricing, which will help firms with financial deep pockets.
Section III of the paper examined broader issues of political economy, governance, and income distribution to show that while the obsession with allocative efficiency that colours the debate is of relatively recent origin, there is little that competition policy can do to secure distributional objectives in the Indian context, except through selective non-implementation. I suggested an empirical criterion for such exemptions, to minimize the chances of political favouritism and of excessive damage to competition. Finally, I argued in section IV that the legacy of the MRTP Act, the imperfections of the Competition Act, and the intransigent stand of the US and EU on important issues, will adversely affect India's ability to benefit from a possible WTO agreement on competition policy, which could also impose onerous costs of compliance on Indian firms. Such an agreement should therefore be resisted or at least severely circumscribed by a prolonged implementation period and scope for exemptions.
The note on which I would like to conclude this paper is with a plea for greater economic input into the formulation and enforcement of competition policy. At a minimum, given the limited expertise that is available, economic analysis can suggest screening devices based on empirically verifiable aspects of market and product characteristics that will help to narrow down the list of cases for investigation and prosecution. Then, given that antitrust enforcement worldwide has moved away from holding certain practices illegal per se, economics can provide one kind of reasoning to support "rule of reason" judgments. Ex post, economic (and even statistical) analysis of judgments can help to highlight systemic failures. Analyses of this kind [I would like to thank TCA Anant and Jaivir Singh for comments on an earlier draft of Sections I and II, NK Prasad for helpful discussions on some aspects of the Competition Act, and Swati Dhingra for painstaking research assistance. None of them should be held responsible for the views expressed here, or for any errors that remain.]
